STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
M AM - DADE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 04-2156

LARRY J. W LLI AM5,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

This case cane before Adm nistrative Law Judge John G
Van Lani ngham for final hearing on Cctober 6, 2004, in Mam,
Fl ori da.
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STATEMENT OF THE | SSUE

The issue in this case is whether a district school board
is entitled to suspend a teacher w thout pay for just cause

based principally upon the allegation that he sl apped a student.



PRELI M NARY STATEMENT

At its regular neeting on June 16, 2004, Petitioner School
Board of M am - Dade County suspended Respondent Larry J.

Wl lianms for 30 workdays, w thout pay, fromhis position as a
menber of the district's instructional staff. This action
resulted fromallegations that on January 30, 2004, M. WIIlians
had knocked a student naned J. L. out of his desk, causing the
student to hit his head on the floor, and then had sl apped the
student after J. L. uttered a profanity.

Havi ng been notified in advance of Petitioner's likely
decision, M. WIlians' |egal counsel had requested a fornal
hearing by letter dated June 11, 2004. Thus, on June 18, 2004,
the matter was referred to the Division of Adm nistrative
Hearings ("DOAH') for further proceedings. There, the fina
hearing was schedul ed for Cctober 6 and 7, 2004.

At the final hearing, Petitioner called the follow ng
w tnesses: Paul Geenfield, District Director, Ofice of
Prof essi onal Standards; and seven minor students, including the
alleged victim J. L. In addition to these w tnesses,
Petitioner offered into evidence Petitioner's Exhibits 1 through
11, all of which were admtted.

M. WIllianms testified on his own behal f and offered no

exhi bits.



The final hearing transcript was filed on October 29, 2004.
Each party tinely filed a Proposed Recommended Order before the
est abl i shed deadline, which was Novenber 8, 2004.

Unl ess otherw se indicated, citations to the Florida
Statutes refer to the 2004 Florida Statutes.

FI NDI NGS OF FACT

1. The M am -Dade County School Board ("School Board"),
Petitioner in this case, is the constitutional entity authorized
to operate, control, and supervise the M am-Dade County Public
School System

2. As of the final hearing, Respondent Larry J. WIIlians
("WIlianms") had been enpl oyed as a teacher in the M am -Dade
County Public School System for approximately 16 years. At al
times relevant to this case, WIllianms was assigned to Parkway
M ddl e School, where he taught students with disabilities.

3. The events giving rise to this case occurred on January
30, 2004. About 20 mnutes into one of WIllians' sixth grade
cl asses that day, the assistant principal brought a student
named J. L. into the room (J. L. had been roam ng the hallways
w t hout authorization.) Upon his late arrival, J. L. took a
seat, put his head down, and pronptly fell asleep.

4. WIllians wal ked over to J. L.'s desk and shook it,
asking J. L. if he were all right. Evidently startled, J. L.

junped up and shouted at Wllians: "Wat the fuck are you



doing? You ain't my daddy, you black ass nigger," or words to
that effect.?

5. Wllianms, who is a black man, was taken aback. "What
did you say?" he replied.

6. "What the fuck are you bothering nme for, you black ass
ni gger ?" answered the student, who was now standing close to
WIlians.

7. At that point, WIlianms quickly pushed J. L. away.

Wl 1lianms made physical contact with J. L. and probably touched
his face or head. This contact was, it is found, nore of a
shove than a blow.? J. L. then left the classroomand went to
the office, to report that Wllians had hit him?

8. After J. L. had left, a student remarked, "Ch M.
Wllianms, you [sic] in trouble now "™ Not wanting to |ose
control of his classroom WIllians tried to downplay the
incident, telling the student that nothing had happened. The
undersi gned rejects as unfounded the School Board's allegation
that Wllians told his class to |lie about the matter.

9. Before the period was over, the school adm nistration,
acting on the word of J. L, a student who | ess than an hour
earlier had been wondering about the halls and hence needed to
be hauled into class by an assistant principal, pulled WIIlians
out of his roomand sent himhome.* WIllians was not allowed to

return to work until Septenber 23, 2004. He therefore m ssed



about seven nonths of school, nanely the remainder of the 2003-
04 school year plus the beginning of the 2004-05 school year.

10. For using vul gar | anguage and brazenly insulting
Wllianms with a hateful racial epithet, J. L. was suspended for
five days.

11. At its regular neeting on June 16, 2004, the School
Board voted to accept the recomendati on of WIlIlians' principal
that the teacher be suspended wi thout pay for 30 workdays.
(Thi s means docking six weeks' worth of WIIlians' wages, or 12
percent of his annual salary.)

Utinmte Factual Deterninations

12. WIllianms did not fail to make a reasonabl e protective
effort to guard J. L. against a harnful condition, in violation
of Florida Adm nistrative Code Rule 6B-1.006(3)(a).

13. Wllianms did not violate School Board Rul e 6Gx13-4A-
1.21, which prohibits unseenly conduct and abusive or profane
| anguage.

14. WIllians' conduct on January 30, 2004, did not entail
threats, threateni ng behavior, or acts of violence. Therefore,
he did not violate School Board Rule 6Gx13-4-1.08, which
proscri bes viol ence in the workpl ace.

15. Wllianms commtted a technical violation of Schoo
Board Rul e 6Gx13-5D 1. 07, pursuant to which the adm nistration

of corporal punishment is strictly prohibited. This violation



was not so serious, however, as to inpair WIIlians'
effectiveness in the school system

16. Accordingly, it is determned that Wllianms is not
guilty of m sconduct in office, an offense defined in Florida
Adm ni strative Code Rule 6B-4.009(3).

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has personal
and subject matter jurisdiction in this proceeding pursuant to
Sections 1012.33(6)(a)2., 120.569, and 120.57(1), Florida
St at ut es.

18. In an admnistrative proceeding to suspend or dism ss
a teacher, the school board, as the charging party, bears the
burden of proving, by a preponderance of the evidence, each

el enent of the charged offense(s). See McNeill v. Pinellas

County School Bd., 678 So. 2d 476, 477 (Fla. 2d DCA 1996);

Subl ett v. Sunter County School Bd., 664 So. 2d 1178, 1179 (Fl a.

5th DCA 1995); MacMIlan v. Nassau County School Bd., 629 So. 2d

226 (Fla. 1st DCA 1993).
19. Wllianms' guilt or innocence is a question of ultinmate
fact to be decided in the context of each alleged violation.

McKi nney v. Castor, 667 So. 2d 387, 389 (Fla. 1st DCA 1995);

Langston v. Janerson, 653 So. 2d 489, 491 (Fla. 1st DCA 1995).

20. In its Notice of Specific Charges served on June 22,

2004, the School Board advanced four theories for suspending



Wl lians: Conduct Unbecom ng a School Board Enpl oyee (Count I);
Adm ni stration of Corporal Punishment (Count I1); Violence in
the Workplace (Count I11); and M sconduct in Ofice (Counts 1V,
V, and VI).

21. In the follow ng discussion, the charged offenses w |
first be exam ned one-by-one, putting aside nonentarily the
el ement of "resulting ineffectiveness," which, being comon to
all counts, will thereafter be addressed separately.

A. M sconduct in Ofice
22. The School Board is authorized to suspend or dismss

[a] ny menber of the instructional staff

: at any tinme during the termof [his
teaching] contract for just cause . . . .
The district school board nust notify the
enpl oyee in witing whenever charges are
made agai nst the enpl oyee and nmay suspend
such person w thout pay; but, if the charges
are not sustained, the enpl oyee shall be
imedi ately reinstated, and his or her back
salary shall be paid.

8§ 1012.33(6)(a), Fla. Stat. The term "just cause"
includes, but is not limted to, the
foll owi ng i nstances, as defined by rule of
the State Board of Education: m sconduct in
of fice, inconpetency, gross insubordination,

willful neglect of duty, or conviction of a
crinme involving noral turpitude.

8§ 1012.33(1)(a), Fla. Stat.
23. The term "m sconduct in office" is defined in Florida

Adm ni strati ve Code Rul e 6B-4.009, which prescribes the



“criteria for suspension and dism ssal of instructional
personnel” and provides, in pertinent part, as follows:

(3) Msconduct in office is defined as a
viol ation of the Code of Ethics of the
Educati on Profession as adopted in Rul e 6B-
1.001, F.A.C., and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule 6B-
1.006, F.A.C., which is so serious as to
inmpair the individual's effectiveness in the
school system

24. The Code of Ethics of the Education Profession
(adopted in Florida Adm nistrative Code Rule 6B-1.001) and the
Principles of Professional Conduct for the Education Profession
in Florida (adopted in Florida Adm nistrative Code Rul e 6B-
1.006), which are incorporated in the definition of "m sconduct
in office," provide in pertinent part as foll ows:

6B-1. 001 Code of Ethics of the Education
Profession in Florida.

(1) The educator values the worth and
dignity of every person, the pursuit of
truth, devotion to excellence, acquisition
of know edge, and the nurture of denocratic
citizenship. Essential to the achi evenent
of these standards are the freedomto |earn
and to teach and the guarantee of equal
opportunity for all.

(2) The educator’s primary professional

concern will always be for the student and
for the devel opnent of the student’s
potential. The educator will therefore

strive for professional growh and wll seek
to exercise the best professional judgnent
and integrity.

(3) Aware of the inportance of maintaining
t he respect and confidence of one's

col | eagues, of students, of parents, and of
ot her nmenbers of the community, the educator



strives to achi eve and sustain the highest
degree of ethical conduct.

* * *

6B-1. 006 Principles of Professional Conduct
for the Education Profession in Florida.

(1) The following disciplinary rule shal
constitute the Principles of Professional
Conduct for the Education Profession in

Fl ori da.

(2) Violation of any of these principles
shal |l subject the individual to revocation
or suspension of the individual educator’s
certificate, or the other penalties as

provi ded by | aw.

(3) Obligation to the student requires that
t he indi vi dual :

(a) Shall nake reasonable effort to protect
t he student from conditions harnful to

| earning and/or to the student's nental
and/ or physical health and/ or safety.

25. As shown by a careful reading of Rule 6B-4.009,° the
of fense of m sconduct in office consists of three elenments: (1)
A serious violation of a specific rule® that (2) causes (3) an
i mpai rment of the enployee's effectiveness in the school system
The second and third el enents can be conflated, for ease of
reference, into one conponent: “"resulting ineffectiveness."

26. The School Board alleges that WIlians viol ated
Florida Adm nistrative Code Rule 6B-1.006(3)(a), which inposes
on teachers the affirmative duty to protect students from
harnful conditions. The standard agai nst which a teacher's
performance of this duty is neasured is an objective one: he

must make a "reasonable effort." Therefore, a teacher's



subj ective intent is not determi native of whether Rule 6B

1.006(3)(a) was violated. See John Rolle v. Charlie Crist,

Comm ssi oner of Educati on, DOAH Case No. 01-2644, 2001 W

1638505, *9 (Fla.Div.Adm n. Hrgs. Dec. 14, 2001), adopted in
toto, Feb. 28, 2002.
27. The specific standard of care owed under |egal duty is

typically a question of fact. See Dennis v. Gty of Tanpa, 581

So. 2d 1345, 1350 (Fla. 2d DCA), rev. denied, 591 So. 2d 181

(Fla. 1991); Spadafora v. Carlo, 569 So. 2d 1329, 1331 (Fla. 2d

DCA 1990). As such, it is susceptible to ordinary nethods of
proof. Accordingly, when a teacher is charged wi th having
failed to nmake a reasonabl e protective effort under Rule 6B
1.006(3)(a), Florida Adm nistrative Code, the School Board nust
adduce: (1) evidence regarding the teacher's actual actions in
the face of a harnful condition; (2) evidence from which the
trier of fact can conceptualize a standard of conduct in the
formof the action of a "reasonabl e teacher"” under the sanme or
simlar circumstances; and (3) a conparison of the teacher's
conduct agai nst the theoretical, objectively reasonabl e standard

of conduct. See Rolle, 2001 WL 1638505 at *9; cf. Wal-Mart

Stores, Inc. v. King, 592 So. 2d 705, 707 (Fla. 5th DCA 1991),

rev. denied, 602 So. 2d 942 (Fla. 1992)(enunerating facts that

must be proved in trial of premises liability action).

10



28. The School Board has not clearly articul ated what,
exactly, it believes was the harnful condition. The evidence
shows, however, that J. L. created a harnful condition by
telling Wllianms, in effect, to "fuck off" and calling the
teacher a "black ass nigger." By using such foul and
derogat ory | anguage—+*i ghti ng words, basically—3d. L. exposed
hinself to retaliation. The question, then, becones whet her
WIllians acted reasonably to protect J. L. from hinsel f—er, put
anot her way, whether WIlianms acted reasonably to prevent J. L
from behaving in such a way as to endanger hinself.

29. Aternatively, one mght argue (though the Schoo
Board has not) that the teacher, having been inflamed by J. L.'s
vul gar and raci st taunting, was the harnful condition, under
whi ch theory the question would be whether WIllians acted
reasonably to protect J. L. fromWIIiam—er, put differently,
whet her Wl ians exercised reasonable self-restraint in the face
of extrenme provocation.

30. As to the question whether WIlians acted reasonably
to prevent J. L. from m sbehaving, there is no persuasive
evi dence of a standard of conduct, and even nore fundanmental, no
evidence that J. L.'s outburst was reasonably foreseeable.

There is, therefore, no sufficient basis for a finding that
Wllianms failed to nmake a reasonable effort to prevent J. L.

from exposing hinself to harm

11



31. As for the alternative theory, there is no persuasive
evi dence from which the undersigned can conceptualize a standard
of conduct in the formof action a reasonabl e teacher should
t ake upon being called a "black ass nigger” in front of his
class. Perhaps a nore patient teacher woul d have handl ed J.
L.'s extraordinarily malicious verbal abuse with greater skil
and aplonb. On the other hand, WIllians did, in fact, exercise
self-restraint, in that he did not do anything to hurt J. L.
under circunstances in which a | ess disciplined and conposed
teacher m ght well have. At bottom the undersigned is not
persuaded that Wllians failed to make a reasonabl e protective
effort to protect J. L. fromWIIians.

B. Conduct Unbecom ng a School Board Enpl oyee

32. The School Board grounded its charge of "conduct
unbecom ng a school board enpl oyee” on WIlians' alleged
vi ol ati on of School Board Rule 6Gx13-4A-1.21, which provides as
fol | ows:

Al'l persons enpl oyed by the School Board of
M am -Dade County, Florida are
representatives of the M am -Dade County
Public Schools. As such, they are expected
to conduct thenselves, both in their

enpl oynment and in the comunity, in a manner
that will reflect credit upon thensel ves and
t he school system

Unseenmly conduct or the use of abusive

and/ or profane | anguage in the workpl ace is
expressly prohibited.

12



33. This particular offense is not one of the just causes
enunerated in Section 1012.33(1)(a), Florida Statutes, although
that statutory list, by its plain terns, is not intended to be

exclusive. Yet, the doctrine of ejusdem generis’ requires that

"conduct unbecom ng" be treated as a species of m sconduct in
office, so that, to justify suspension or term nation, a
violation of School Board Rule 6Gx13-4A-1.21 nust be "so serious
as to inpair the individual's effectiveness in the schoo

system" See M am -Dade County School Board v. M chael W

DePal o, DOAH Case No. 03-3242, 2004 W. 1151002, *9
(Fla.Div. Adm n. Hrgs. May 20, 2004), adopted in toto, July 14,

2004; M ani -Dade County School Bd. v. Wallace, DOAH Case No. 00-

4392, 2001 W 335989, *12 (Fla.D v.Adm n.Hrgs. Apr. 4, 2001),

adopted in toto, May 16, 2001.

34. This case does not involve allegations of abusive or
prof ane | anguage in the workplace (by the teacher). Thus, the
guestion whether WIlIlianms violated School Board Rul e 6Gx13-4A-
1.21 turns on whether his conduct was "unseemy."

35. Unfortunately for those who nust abide by and apply
it, the Rule does not define the term"unseemy conduct." The
word "unseem y,"” however, usually suggests inappropriateness
mani festing i ndecency, bad taste, or poor form (e.g. a crude

j oke in m xed conpany). See DePal o, 2004 W. 1151002 at *9. 1In

this instance, it was the student's conduct, not the teacher's,

13



whi ch was unseenmy, if not outrageous. There is, noreover, no
per suasi ve evidence that Wllianms' relative restraint in the
face of the student's angry racist outburst failed in sone
specific way to reflect credit upon hinself.
C. Violence in the Wrkpl ace
36. The School Board accused WIlianms of violating School
Board Rul e 6Gx13-4-1.08, which provides in pertinent part:

Nothing is nore inportant to Dade County
Public Schools (DCPS) than protecting the
safety and security of its students and

enpl oyees and pronoting a violence-free work
environment. Threats, threatening behavior,
or acts of viol ence against students,

enpl oyees, visitors, or other individuals by
anyone on DCPS property will not be
tolerated. Violations of this policy may

|l ead to disciplinary action which includes
di sm ssal, arrest, and/or prosecution.

Any person who nakes substantial threats,
exhi bits threateni ng behavior, or engages in
vi ol ent acts on DCPS property shall be
removed fromthe prem ses as quickly as
safety permts, and shall remain off DCPS
prem ses pendi ng the outcone of an
investigation. DCPS will initiate an
appropriate response. This response nay
include, but it is not limted to,
suspensi on and/or term nation of any

busi ness rel ationshi p, reassi gnment of job
duties, suspension or term nation of

enpl oynent, and/or cri mnal prosecution of
t he person or persons involved.

(Enmphasi s added.) The School Board neither alleged nor proved
that WIlianms engaged in "threats" or "threatening behavior."

The questions at hand, therefore, are: (a) whether WIlIlians

14



commtted an act of violence against J. L.; and, if so, (b)
whet her the act was "so serious as to inpair [WIlIlians']

ef fectiveness in the school system" Cf. DePal o, 2004 W

1151002 at *9.
37. The term "violence" is commonly understood to nean an
"[u] njust or unwarranted exercise of force, usually with the

acconpani nent of vehenence, outrage, or fury." Black's Law

Dictionary 1408 (5th ed. 1979). 1In this case, the evidence does

not persuade the undersigned that WIllians commtted an act of
violence. WIllians is therefore not guilty of violating School
Board Rul e 6Gx13-4-1. 08.
D. Admnistration of Corporal Punishnent

38. WIllianms stands accused of violating School Board Rule
6Gx13-5D 1. 07, pursuant to which the "adm nistration of corpora
puni shment in M am -Dade County Public Schools is strictly
prohi bited." To warrant suspension, a violation of this Rule
must be so serious as to inpair the teacher's effectiveness in

t he school system Cf. DePal o, 2004 W. 1151002 at *9.

39. The Rule does not define "corporal punishrment.” While
the termis arguably broad enough to enconpass any penalty
inflicted on the person of an offender, in the present context
"corporal punishnment” would usually be understood to nean
paddling or spanking. WIlianms certainly did not adm nister

corporal punishnment of that nature on J. L. Wile Wllians did

15



touch the student's body, it is debatable whether he did so to
"punish” J. L. At nost the School Board has established a
technical violation of the corporal punishnment Rule.
40. As nmentioned above, but to repeat for enphasis, to
suspend WIllianms for just cause the School Board needed to show
that his conduct not only violated a specific rule, but also
that the violation was so serious as to inpair his effectiveness
in the school system
41. There was little, if any, direct evidence that
WIllians' effectiveness in the school systemwas inpaired as a
result of the incident of January 30, 2004. On this issue,
therefore, the Board nust rely on inferences in aid of its
proof. Indeed, the Board i nvokes the concept of res ipsa
| oqui tur, arguing:
Respondent's |l oss of control in the
cl assroom speaks for itself. By its very
nature, such action denonstrates
Respondent's ineffectiveness in the
cl assroom Respondent's m sconduct, being
patent and obvious, nakes it clear fromthe
record that his effectiveness has been
i npaired .

Pet. Prop. Rec. Order at 9.

42. For the School Board to profit froman inference of
resulting ineffectiveness, it nust establish two things: (1)

that the violation was not of a private inmmoral nature, and (2)

that, on the basis of past experience as drawn fromthe fund of

16



common knowl edge, the violation would not, in the ordinary
course of events, have failed to inpair the individual's

ef fectiveness in the school system See DePal o, 2004 W. 1151002

at *11; M am -Dade County School Bd. v. Wil lace, DOAH Case No.

00-4392, 2001 W. 335989, *19 (Fla.Di v.Admn.Hrgs. Apr. 4, 2001),

adopted in toto, May 16, 2001.

43. The all egations against WIllians do not involve
m sconduct of a private inmmoral nature, so the first condition
is satisfied. The undersigned is not persuaded, however, that
WIllians' response to J. L.'s verbal abuse nust have inpaired
WIllians' effectiveness in the school system Contrary to the
School Board's assertion, WIllians did not |ose control in the
cl assroom or otherw se clearly denonstrate his ineffectiveness,
but rather handled hinself fairly well in what should be a
singular situation. |Indeed, the record shows that this was a
uni que and isol ated occurrence; WIllianms' response to J. L.'s
race-baiting was in no way part of a pattern of conduct.

44. Past experience drawn fromthe fund of common
know edge tells that calling a black man a "black ass nigger" is
raci st and i nexcusable; even for a mddl e school student, such
conduct is beyond the pale. The undersigned agrees with
WIlians' observation that "[n]o teacher should ever have to
stand in a classroomand be called a 'nigger' by his students.”

Resp. Prop. Rec. Order at 6. In deciding whether to infer

17



i neffectiveness, therefore, the undersigned has taken account of
the flagrant provocation to which WIlianms was subjected.

45. Utimtely, although an inference of resulting
i neffectiveness mght be legally perm ssible under the
ci rcunstances of this case, such an inference is not factually
justified and hence has not been drawn. Rather, taking into
consideration all of the evidence in this case, it is determ ned
that WIllians continued to be effective, notw thstanding the
i nci dent of January 30, 2004.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that the Board enter a final order
rescinding its previous decision to suspend WIIlianms w thout
pay; awarding WIlianms back salary, plus benefits, that accrued
during the suspension period of 30 workdays, together wth
interest thereon at the statutory rate; and directing that a
witten reprimand for violating the corporal punishment rule be

placed in WIIlians' personnel file.

18



DONE AND ENTERED this 2nd day of Decenber, 2004, in

Tal | ahassee, Leon County, Flori da.

JOHAN G VAN LANI NGHAM

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 2nd day of Decenber, 2004.

ENDNOTES

Y The allegation that Wllians tipped over J. L.'s desk and
caused the student to hit his head on the fl oor was not
establ i shed by a preponderance of the evidence.

2/ The undersigned finds that Wlliams did not strike or punch
J. L.'s face sharply with his open hand, which is how one woul d
typically envision a "slap." At the sanme tinme, however, the
undersi gned is persuaded that, instead of carefully setting his
hand on J. L. before pushing the student, WIllians | anded his
hand on J. L.'s person and pushed the student in one quick
notion. The undersigned thinks this sort of contact is not
quite a slap but possibly could be perceived as such by others.

3/ J. L. clains, as do some of his classmates, that WIlliams
sl apped J. L. hard across the face. The fact-finder
nevert hel ess has chosen to credit WIlians' testinony as nore
persuasi ve and credible than the children's. (Many of the
students' written statenents are ungrammatical, full of

19



m sspel lings, and hard to foll ow—+n short, replete with indicia
of unreliability.)

The undersi gned was struck particularly by one aspect of J.
L.'s testinony, which cast doubt on his story. J. L. testified
that, after leaving WIllians' classroom he had gone directly to
the office, where a school police officer imrediately took a
phot ograph of his face as evidence of the red mark supposedly
left by WIllianms' hand. Oobviously, a contenporaneous picture of
J. L."s purported injury would have been conpelling evidence of
the all eged slap, and the School Board surely would have offered
it as such. Yet, neither the photograph nor the police officer
appeared at final hearing. Two alternative explanations cone to
m nd, both of which underm ne the School Board's case: Either
J. L. was not photographed as he said, in which case J. L. was
| ess than truthful on the witness stand, or the picture was
t aken but showed no evidence of a sl ap.

4 The school would later collect witten statenents from J.
L.'s classmates—not individually, but sitting together as a
group in the classroom talking about what they had seen and
heard. This particular nmethod of gathering "evidence" created
an obvi ous opportunity for the students to get their story
straight, further conpromsing the resulting statenents, the
probati ve val ue of which the fact-finder has di scounted
accordingly. See also endnote 3.

°/  Rules 6B-4.009, 6B-1.001, and 6B-1.006, Florida

Adm ni strative Code, are penal in nature and nmust be strictly
construed, with anbiguities being resolved in favor of the

enpl oyee. See Rosario v. Burke, 605 So. 2d 523, 524 (Fla. 2d
DCA 1992); Lester v. Departnent of Professional and Occupati ona
Regul ati ons, 348 So. 2d 923, 925 (Fla. 1st DCA 1977).

®/  To elaborate on this a bit, the Rule plainly requires that a
violation of both the Ethics Code and the Principles of

Pr of essi onal Education be shown, not nmerely a violation of one
or the other. The precepts set forth in the Ethics Code,
however, are so general and so obviously aspirational as to be
of little practical use in defining normative behavior. It is
one thing to say, for exanple, that teachers nust "strive for
professional growh." See Fla. Admn. Code R 6B 1.001(2). It
is quite another to define the behavior which constitutes such
striving in a way that puts teachers on notice concerni ng what
conduct is forbidden. The Principles of Professional Conduct
acconplish the latter goal, enunerating specific "dos" and
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"don'ts." Thus, it is concluded that that while any violation
of one of the Principles would al so be a violation of the Code
of Ethics, the converse is not true. Put another way, in order
to punish a teacher for m sconduct in office, it is necessary
but not sufficient that a violation of a broad ideal articulated
in the Ethics Code be proved, whereas it is both necessary and
sufficient that a violation of a specific rule in the Principles
of Professional Conduct be proved. It is the necessary and
sufficient condition to which the text refers.

'l See generally Green v. State, 604 So. 2d 471, 473 (Fla.
1992) ("Under the doctrine of ejusdem generis, where an
enuneration of specific things is followed by sone nore general
word, the general word will usually be construed to refer to

t hings of the sanme kind or species as those specifically
enunerated."); see also Robbie v. Robbie, 788 So. 2d 290, 293
n.7 (Fla. 4th DCA 2000) (Wen, in inplenmenting a non-exhaustive
statutory listing, the use of an unenunerated criterion is

i ndi cated, "that ad hoc factor will have to bear a close
affinity with those enunerated in the statute—+.e., the factor
enpl oyed nmust be ejusdem generis with the enunerated ones.").

COPI ES FURNI SHED.

Mar k Herdman, Esquire

Her dman & Sakel | ari des, P.A.
2595 Tanpa Road, Suite J

Pal m Harbor, Florida 34684

Madel yn P. Schere, Esquire

M am - Dade County School Board

1450 Nort heast Second Avenue, Suite 400
Mam, Florida 33132

Dani el J. Wodring, General Counsel
Depart nment of Educati on

325 West Gaines Street, Room 1244
Tal | ahassee, Florida 32399-0400

Jim Wnn, Conm ssioner
Departnment of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400
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Dr. Rudol ph F. Crew, Superintendent
M am - Dade County School Board

1450 Northeast Second Avenue, No. 912
Mam , Florida 33132-1394

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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